
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



482 YALE LAW JOURNAL 

THE FUNCTION OF WRITS OF PROHIBITION 

The recent case of State ex rel. Cleveland Telephone Co. v. Court 
of Common Pleas (1918, Ohio) 120 N. E. 335 raises an interesting 
problem concerning limitations upon the use of the writ of prohibition. 
When the constitution of Ohio was revised recently a provision was 
inserted authorizing the Supreme Court of the state to issue writs 
of prohibition. In doing this Ohio followed the example of a large 
number of the states. Provisions of this kind have led to an inter- 
esting development in the use of what was in its origin purely a 
common law writ. The early history of the relations of the courts of 
common law and equity is, as is well known, filled with the struggle 
between them for supremacy, the common law court trying by various 
means, including the issuance of writs of prohibition in certain cases, 
to prevent the chancellor from gaining the upper hand. That equity 
ultimately triumphed is also well known. It is extraordinarily inter- 
esting, therefore, to find that under such constitutional provisions as 
are mentioned above the supreme courts of some states hold that the 
writ of prohibition may be used by them to keep the courts of general 
original equity jurisdiction in their respective states within their 
powers. 1 This is of course only a common sense extension of the 
writ, rendered possible and natural by the judicial organization of 
the states concerned, under which the same courts administer both 
"common-law law" and "equity law." 

In the principal case it was sought to take advantage of the grant 
to the Supreme Court of Ohio of the power to issue the writ, under 
the following circumstances. The city of Cleveland had sought in 
the Court of Common Pleas — a court of general original equity juris- 
diction — an injunction to restrain the Cleveland Telephone Company 
from charging rates higher than those fixed in a city ordinance. 
Apparently the real question involved was whether jurisdiction, i. e., 
power, to fix such rates rested with the city council or with the state 
Public Utilities Commission. 2 At the time the injunction was asked 
a proceeding was being carried on before the Commission to deter- 
mine the reasonableness of a schedule of rates — higher, be it noted, 
than those fixed by the city — filed with the Utilities Commission by the 
Telephone Company. That company as relator now applied to the 



1 People v. District Court (1899) 26 Colo. 386, 58 Pac. 604; State v. District 
Court (1902) 29 Colo. 277, 68 Pac. 224; State v. Aloe (1899) 152 Mo. 466, 58 S. 
W. 494; State v. Woods (1899) 155 Mo. 425, 56 S. W. 474. 

2 Technically speaking, the issue was whether the city council of Cleveland had 
power to fix the rates to be charged by the Telephone Company ; but it seems that 
that depended upon whether the power had constitutionally been taken from the 
city council and lodged in the state Public Utilities Commission. Broadly 
speaking, therefore, the issue was as stated in the text. 
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Supreme Court for a writ of prohibition to restrain the Court of 
Common Pleas from going on with the injunction proceeding. The 
Company's argument seems to have been that under the state law the 
Utilities Commission had "exclusive jurisdiction" over the subject of 
rates to be charged by public service companies, and that therefore 
the Court of Common Pleas had no "jurisdiction." This argument 
was based upon the law creating the Utilities Commission, especially 
a section of it which provided that no court other than the Supreme 
Court of the state should have authority to "review, suspend or delay 
any order made by the [public utilities] commission, or enjoin, 
restrain, or interfere with the commission or any member thereof in 
the performance of official duties." The Supreme Court refused the 
writ on grounds which to the present writer seem entirely sound, but 
which were criticized severely by both Wanamaker, J., in his opinion 
concurring in the result and Jones, J., who dissented. 3 

It is elementary learning for which no authority need be cited that 
the function of the writ of prohibition is in general to keep courts of 
inferior jurisdiction from acting "without jurisdiction" or "in excess 
of jurisdiction."* The question presented to the Supreme Court of 
Ohio, therefore, was, whether the Court of Common Pleas had juris- 



3 See also (1918) 17 Mich. L. Rev. 165, for a comment approving the 
criticisms of the majority by Wanamaker and Jones, JJ., in so far as they argue 
that the Supreme Court should in the prohibition proceeding have determined 
the question of what body had power to fix public utility rates. Both Wana- 
maker, J., and the writer in the Michigan Law Review interpret the decision 
of the majority of the court to be that as the Court of Common Pleas is a court 
of general jurisdiction it had power to pass upon its own jurisdiction and that 
therefore the writ of prohibition would not be issued. The present writer does 
not so understand the decision of the majority. In spite of certain ambiguous 
passages in the opinion, the real decision seems to be that the Court of Common 
Pleas had jurisdiction to determine whether the city council had the power to 
fix the rates in question. The ambiguous passages referred to seem to assert no 
more than that where the inferior court has general jurisdiction over the subject 
matter involved in a suit, it has jurisdiction to pass upon other jurisdictional 
questions that may arise. Even if we criticize this view as unsound, it seems 
clear that the Supreme Court ought not in the prohibition proceeding to do more 
than pass upon the jurisdiction of the lower court in regard to the controversy 
in question. 

4 The two phrases are both commonly used and are doubtless accurate enough 
if carefully defined. Unfortunately that is not always done, and as the word 
"jurisdiction" is used in legal discussions in more than one sense, it results that 
at times the writ of prohibition is perverted into taking the place of a writ of 
error or an appeal. This is especially likely to happen in dealing with the 
"jurisdiction" of "courts of equity," as equity lawyers are in the habit of saying 
that "equity has no jurisdiction" to do certain things when all that is meant is 
that according to settled principles equitable relief cannot be had. See the 
discussion of this point by the present writer in (1915) 15 Columbia L. Rev. 
106-107. 
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diction to adjudicate the controversy submitted to it, which in turn 
was, whether the city council or the Public Utilities Commission had 
power to fix the rates to be charged by the Telephone Company. 5 
The Common Pleas, therefore, in entertaining the injunction suit was 
not attempting to "exercise jurisdiction" over [i. e., jurisdiction to 
fix] public utility rates, but merely to settle what body did have that 
power. 

As the Common Pleas was a court of general jurisdiction it had 
the power to pass upon the rate-fixing powers of the city council and 
so of the Commission unless the statute quoted above took it away. 
Note that the Utilities Commission had entered as yet no order, and 
that the equity suit made no attempt to enjoin or otherwise interfere 
with its members. As the present writer reads the opinion of the 
majority of the Ohio court, they held that the Common Pleas had 
jurisdiction to pass upon the point of law thus raised by the injunction 
proceeding and therefore that the writ of prohibition would not be 
granted. 6 

Mr. Justice Wanamaker, who concurred in the result only, 7 criti- 
cized the opinion of the majority in a vigorous opinion in which he 
took the view that it was the duty of the Supreme Court in the prohi- 
bition proceeding to determine the relative powers of city and Com- 
mission in fixing rates. 8 It is difficult to follow him in arguing that 
it was within the function of the Supreme Court, in a prohibition 
proceeding directed against the Court of Common Pleas and so 
adapted to raise only one question, — viz., the jurisdiction, i. e., the 
judicial powers, of that court, — to pass upon the totally different 
question of the quasi-legislative rate-fixing power of the city council 



6 Cf. note 2, supra. 

6 The confusion which lies in the discussion by the dissenting member of the 
court appears in the following quotation: "Whether prohibition can be invoked 
in this case depends upon the decisive question, Which of these contending 
tribunals has jurisdiction over the rates of this public utility, the common pleas 
court or the public utilities commission of the state." [The italics are those of 
the present writer.] Note that the phrase "jurisdiction over rates" is ambiguous. 
The Common Pleas asserted no "jurisdiction over rates," i.e, did not claim that 
it could fix or alter the rates of public utilities ; it merely asserted that it had the 
judicial power or jurisdiction to settle whether the city council of Cleveland had 
the rate-fixing power, and incidentally thereto to pass upon the rate-making 
power of the Utilities Commission in a proceeding which did not fall within the 
letter, at least, of the statute forbidding any court other than the Supreme Court 
to review orders of the Commission or to enjoin or otherwise interfere with its 
members. 

7 On the ground that under the "home rule" provisions of the Ohio constitution 
the city of Cleveland had a power conferred upon it to fix the rates of local public 
utilities and an immunity from having this power taken away by anything short 
of a constitutional amendment. 

B For his conclusions upon that point, see the preceding note. 
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or Utilities Commission. 9 It seems to the present writer that a pro- 
hibition proceeding, the purpose of which was to determine whether 
a lower judicial tribunal had power to adjudicate a given controversy, 
could not without confusion have been perverted to the totally dif- 
ferent purpose of bringing before the Supreme Court of the state an 
entirely distinct question, viz., whether the city council or the Utilities 
Commission had the rate-fixing power. In that question the Court of 
Common Pleas, against which the writ of prohibition was asked, had 
no interest unless it had jurisdiction to pass upon it — as indeed the 
majority decided it had. If — as the dissenting judge claimed — the 
Common Pleas had no power to adjudicate that question, the writ 
should issue, but there the prohibition proceeding ought to come to an 
end. However desirable it was to get the important matter of the 
location of the rate-fixing power before the court of last resort as 
quickly as possible, it is difficult to see how anything but confusion 
could or would result from using a writ of prohibition for that 
purpose. 

W. W. C. 



COMPETITION OF TROLLEYS AND UNLICENSED JITNEYS 

The rapid spread of the jitney — the automobile passenger carrier — 
within the last few years has necessitated the regulation of the jitney 
business. It is now usual to require that the "jitneur," under pain 
of fine or imprisonment, procure a license before he commences busi- 
ness. Many states also have the requirement that he furnish a surety 
company bond conditioned for the payment of all damages for 
personal injuries caused by him. 1 Such regulations are obviously 
intended, primarily, to benefit the public which uses the highway and 
not the trolley company, to whom the jitney has proven a most serious 
competitor. May the trolley company take advantage of such penal 
provisions to prevent the operation of unlicensed jitneys? The case 
of Puget Sound Traction Light & Power Company v. Grassmayer 
(1918, Wash.) 173 Pac. 504 holds that it may do so by injunction. 2 

It would be idle to assert that penal statutes do not affect the rights, 



"Apparently the Utilities Commission was not a party to the injunction pro- 
ceeding. If not, it would, under the usual rules as to parties, not be a party 
to the prohibition proceeding. In that the only parties would be the Court of 
Common Pleas and the parties to the injunction proceeding, the hearing of which 
it was sought to prohibit 

1 Cases dealing with such regulations are collected in L. R. A. 1915F 84a; 
L. R. A. 1016B 1156; L. R. A. 1918B 912; and Ann. Cas. 1917C 1051. 

"For complete statement of facts, see Recent Case Notes, infra. This case 
is in accord with Memphis St. Ry. Co. v. Rapid Transit Co. (1915) 133 Tenn. 
99, 179 S. W. 635, L. R. A. 1916B 1 143, Ann. Cas. 1917C 1045. 

33 



